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CMO Guidelines for Delay Compensation for AC Binder Shortages and Assignment of Rights
This Construction Bulletin provides guidance for writing Contract Modification Orders (CMOs) on construction contracts for delay compensation for AC binder shortages and changes and the assignment of rights regarding the Sem Materials bankruptcy. This bulletin should be used in conjunction with Construction Bulletins 2008-6, Polymer and Asphalt Cement Shortages, 2008-8, Changing Binder Grade, Source, or Both, and 2008-9,CMO Guidelines for HMA/SMA/AC Binder Grade Changes, Source, or Both .
Standard Specification subsection 108.07 states that any delay caused by an area-wide shortage of material is excusable but noncompensable.  However, in order to assist the industry in this time of economic uncertainty, CDOT will be treating increased costs and delays resulting from the current shortage of polymer and asphalt cement as a “semi-compensable delay.” 
Delay Compensation 
For FY 2008 projects, the guidelines provided in CB 2008-6 state that according to Standard Specification subsection 108.07, delay caused by this shortage is a noncompensable, excusable delay.  By definition, a time extension may be warranted but this delay is not eligible for compensation. 

To qualify for an extension on contract time, the Contractor must fully comply with Standard Specification subsections 108.03 and 108.07, including all notice and submission requirements.  Failure to provide the required schedule updates and revisions showing how the shortage impacts the critical path of the project or any failure to comply with subsections 108.03 and 108.07 will bar the Contractor from relief.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                           

For projects experiencing shortages or changes in asphalt binder grade or source that resulted in delays to the project that will require suspension of time over the winter, CDOT will pay only the increased costs to winterize the project; that means additional items of work necessary to provide a safe roadway for the traveling public through the winter and to comply with permits, etc. Work may consist of installing delineators, signing, temporary paving and striping, shouldering, erosion control, traffic control,  and other essential items deemed necessary by CDOT.  Where needed, costs of monitoring critical items such as erosion control through the winter will also be included.   
To qualify for winterization costs, the Contractor must submit a critical path schedule demonstrating that the shortage caused a delay that pushed construction into an additional and unanticipated construction season.  
Payment to winterize the project may be made through the original contract bid items or new items where appropriate. Where prices can not be negotiated for new items, payment will be in accordance with Standard Specification subsection 109.04 “Compensation of Changes and Force Account Work.” No additional loading, profits, tax, administrative compensation, general superintendence, field and office overhead, or any other costs will be considered.  
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Assignment of Rights

On projects where the HMA, SMA or AC binder grade or source was changed as a result of Sem Materials bankruptcy, CDOT is asking contractors to assign their bankruptcy rights to CDOT to enable CDOT to pursue litigation to recover costs on behalf of the taxpayers.  
The“General Assignment” form issued by the Attorney General’s office is attached.  This form will need to be signed and notarized by the prime or subcontractor who contracted directly with Sem Materials.  A copy of the contract with Sem Materials should be attached. Since either the prime or a subcontractor can directly assign the rights to CDOT, a change order is NOT needed. Completed General Assignment forms with original signatures should be submitted to your Area Engineer in Project Development.
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If you have questions, please contact your Area Engineer in Project Development.                           
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GENERAL ASSIGNMENT


BE IT KNOWN, for good and valuable consideration, the receipt of which is hereby recognized, the undersigned __________________________________, (Assignor) whose address is _______________________________________________________ hereby unconditionally and irrevocably assigns and transfers unto the Colorado Department of Transportation, (Assignee) whose address is 4201 East Arkansas Avenue, Denver, Colorado 80222 all rights, title, and interest in and to the following:


[Contract between Contractor and Supplier, dated _____, Attached as Exhibit 1]

The undersigned fully warrants that it has full rights and authority to enter into this assignment and that the rights and benefits assigned hereunder are free and clear of any lien, encumbrance, adverse claim or interest by any third party.


The assignment shall be binding upon and inure to the benefit of the parties, and their successors and assigns.


Signed this _____day of ___________________, 20__.


 


_______________________________


Assignor

STATE OF COLORADO 

)







) ss.


COUNTY OF DENVER

)



Subscribed and sworn to before me this ___ day of ______, _____, by _______________, in the County of Denver, State of Colorado.



Witness my hand and official seal.



My Commission expires:



.









Notary Public
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		COLORADO DEPARTMENT OF TRANSPORTATION


CONTRACT MODIFICATION ORDER

		Project No.:


XXXX XXXXXXXXXX

		Project Code (SA#):


XXXXX



		

		Location:


XXXXXXXXXXXXXXX



		

		Date:


XX/XX/XX

		Project Order No.:


XX



		Contractor:


XXXXXXXXXXXXXXXXXXXXXXXXX

		Estimated cost to project:


 FORMCHECKBOX 
 Increase           FORMCHECKBOX 
 Decrease        $X,XXX.XX



		Complete Address:


XXXXXXXXXXXXXXXXXXXXXXXXX

		Total additional days allowed to complete work:


0

		Federal Oversight?


 FORMCHECKBOX 
 Yes           FORMCHECKBOX 
 No



		Modification Title:


Winterize Project  & Extend Contract Time due to AC Shortage Delay)





		Due to delay impacts from  the asphalt cement shortage experienced during 2008, your contract is hereby modified to include all work required to leave a safe roadway for the travelling public through the winter and to comply with permits (erosion control, etc.) until work can be completed on this contract in the Spring of 2009. An additional XX days will be added to the contract time due to delays caused by the asphalt cement shortage and documented in the attached schedule(s) and backup information. After winterization is complete, time will be suspended until work can resume.  Monitoring and payment of work items such as erosion control, etc. (list specifics for your project) will continue during the time suspension.  


The following work needs to be completed to winterize the project:  (List should be project specific.If a lot of detail is needed, recommend summarizing briefly here, attaching a form 105 with the detail, and cross-referencing here in the form 90.  Work may include installing delineators, signing, temporary paving and striping, shouldering, erosion control, traffic control and other essential items deemed necessary by CDOT.) (If additional plan sheets or specs are needed, list here and include as attachments.)

Quantities for the following bid items are modified:


212/213  Seeding/Mulching

208/216  Erosion Control Items, including Erosion Control Supervisor


304  ABC


403  HMA Patching 


612  Delineators


614  Traffic Control Devices


627  Striping                                                                                                                                                                            


630  Traffic Control Items


The following new items are added to the contract:

xxx-xxxxx      Other items deemed necessary to winterize project


900-00006    Additional Winterization  (on a dollar or force account basis)

All work shall be in accordance with the 2005 CDOT Standard Specifications for Road and Bridge Construction, the project plans and special provisions, provisions incorporated by this change order, and as directed by the Engineer.


The Contractor's signature below indicates acceptance of full settlement of the work described, both direct and indirect costs.  Any claim for additional impact costs associated with this change will not be considered.











		I hereby accept this order, for work to be performed and prices on which payment is to be based. 






		REQUIRED IN ACCORDANCE WITH INSTRUCTIONS


IN THE CDOT CONSTRUCTION MANUAL

		REQUIRED FOR ALL CHANGE ORDERS



		Approved by FHWA Operations Engineer:




		Date:


     

		Authorized by Project Engineer:




		Date:


     



		OPTIONAL

		Contractor Representative:




		Date:


     



		Approved by Region Transportation Director:




		Date:


     

		Approved by Resident Engineer:




		Date:


     



		

		 FORMCHECKBOX 
 Participating          FORMCHECKBOX 
 Non-participating              FORMCHECKBOX 
 Participation as noted



		

		Approved Funding by Region Program Engineer:




		Date:


     





                                                              Previous editions may be used until supplies are exhausted                                    CDOT Form 90     07/02
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